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KING Chief Judge:
In this case we are called upon to consider the inpact on
the federal Sentencing Quidelines of the Suprene Court’s recent

opinion in Blakely v. Washington, 124 S. C. 2531 (June 24,

2004). Defendant Francisco D. Pineiro was convicted in the
district court of violating the federal controlled-substances
laws. During sentencing, the district judge followed then-
uncontroversial pre-Blakely procedures and nade various factual
findings that determ ned Pineiro’ s sentencing range under the

QUi del i nes.



This court assuredly will not be the final arbiter of
whet her Bl akely applies to the federal Quidelines, but the
unremtting press of sentencing appeals requires us to produce a
decision. W have undertaken to discern, consistent with our
role as an internedi ate appellate court, what remains the
governing law in the wake of Blakely. Having considered the
Bl akel y decision, prior Suprene Court cases, and our own circuit
precedent, we hold that Bl akely does not extend to the federal
Qui delines and that Pineiro’s sentence did not violate the
Constitution. Accordingly, the defendant’s sentence is affirned.

| . BACKGROUND

A three-count indictnment charged Pineiro with commtting
federal drug offenses. Count one charged Pineiro with carrying
on a marijuana- and cocai ne-distribution conspiracy, involving at
| east 100 kil ogranms of marijuana and 50 grans of cocaine, in
violation of 21 U.S.C. 88 841(a)(1l) and 846.! Count two charged
hi mw th possessing and ai di ng and abetting possession with
intent to distribute approximately three-fourths of a pound of

marijuana in violation of 21 U S.C 8§ 841(a)(1l) and 18 U. S. C

. Section 841(a)(1) provides that “it shall be unl awf ul
for any person knowingly or intentionally . . . to manufacture,
distribute, or dispense, or possess with intent to manufacture,
distribute, or dispense, a controlled substance.” Section 846
makes it a crinme to “attenpt[] or conspire[] to commt any
of fense defined in this subchapter.”
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§ 2.2 Count three charged himw th possessing and ai di ng and
abetting possession with intent to distribute approximtely
twenty-one pounds of marijuana in violation of 21 U S. C
§ 841(a)(1) and 18 U.S.C. § 2.

Pineiro pleaded not guilty, and his case proceeded to trial.
On the first count of the indictnent, the verdict formrequired
the jury to indicate the anounts (if any) of marijuana and
cocaine that the jury found that Pineiro had conspired to
distribute. As to marijuana, the jury could choose whet her
Pineiro was guilty of conspiring to distribute “100 kil ogranms or
more,” “50 to 100 kilograns,” “less than 50 kil ogranms,” or
whet her he was not guilty. Simlarly, for cocaine, the jury

coul d choose from“50 grans or nore,” “50 granms or |less,” or not
guilty.® The jury found Pineiro guilty of conspiring to
distribute the | owest anmobunts listed: “less than 50 kil ograns” of
marijuana and “50 granms or |ess” of cocaine. The jury also found
Pineiro guilty as charged on counts two and three.

Based on the drug quantities found by the jury, the maxi num

sentences set forth in the United States Code were 20 years for

count one, see 21 U S.C. 8§ 841(b)(1) (O (establishing maxi num

2 Section 2 is the United States Code’ s general
prohi bition on aiding and abetting violations of the federal
crim nal statutes.

3 Sone of the anpbunts on the verdict formdo not |ine up
with the gradations in 21 U S.C. § 841(b). At oral argunent we
inquired as to why the formwas confected in this way, but
nei t her side could provide an expl anati on.
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sentences for any anount of cocaine |ess than 500 grans), and 5
years for counts two and three, see id. 8§ 841(b)(1)(D)
(establishing maxi mum sentences for | ess than 50 kil ograns of
marij uana).

In accordance with the usual practice, a probation officer
prepared a Presentence |Investigation Report (PSR) to assist the
judge in determ ning an appropriate sentence within the statutory
range. The PSR used the 2002 version of the United States
Sentenci ng Conm ssion’s CGuidelines Manual. The PSR held Pineiro
responsi bl e for amounts of drugs much greater than the anounts
found by the jury: based on statenents from several unnaned
cooperating wtnesses, the PSR indicated that Pineiro was
responsi ble for 453.6 kilogranms of marijuana and 1, 048.95 grans
of cocaine in connection with the conspiracy charge. Based on
this quantity of illegal drugs, the PSR concluded that the base
of fense | evel for the first count was 28. See U. S. S G
§ 2D1.1(c) (Drug Quantity Table). The PSR further recommended
that Pineiro also receive a four-|level sentence enhancenent under
US S G 8 3Bl.1(a) for being “an organi zer or |eader” of the
conspiracy. The resulting total offense |evel of 32, when
conbined with Pineiro’s crimnal history category of | (he had no
prior convictions), yielded a Guidelines sentencing range of 121
to 151 nonths.

Pineiro objected to the PSR on several grounds, two of which

are relevant to this appeal. First, he objected to the base
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of fense | evel of 28, conplaining that the jury's findings with
respect to drug quantities required a | ower base offense |evel.
Hi s objection argued that using the |arger quantities woul d

conflict with Apprendi v. New Jersey, 530 U S. 466 (2000), and

woul d di srespect “the sanctity of the jury proceedings.” Second,
he objected to the four-Ilevel “organizer or |eader” enhancenent
on the ground that the evidence at trial did not support such a
factual finding, but he did not raise the constitutional claim
regardi ng this enhancenent.

The district court overruled Pineiro s objections and
sentenced himto 121 nonths on the first count, 60 nonths on the
second count, and 60 nonths on the third count, with the
sentences to run concurrently.

Piniero then appealed his sentence. In his initial brief,
he conceded that his Apprendi -based challenge to the district
court’s drug-quantity cal culation was foreclosed by circuit
precedent, but he nonetheless raised the issue to preserve it for
further review. After briefing was conpl eted but before oral
argunent, the Suprene Court decided Bl akely, and we ordered
suppl enental briefing to assess its inpact. Pineiro contends

that Blakely applies to the federal Cuidelines and that his



sentence nust be vacated and the case remanded for resentencing.*
The governnent contends that Bl akely does not apply.

1. ANALYSI S

A | npact of Bl akely

Had today’ s case been decided a nonth ago, Pineiro’s
Apprendi chal |l enge woul d not have been a difficult one to
resol ve. Although post-verdict judicial findings of fact
increased Pineiro' s sentence substantially, the resulting
sentence does not exceed the statutory maxi numset forth in the
United States Code. W therefore would sinply have applied | ong-
entrenched circuit precedent that hol ds Apprendi inapplicable to

such circunstances. See, e.qg., United States v. Floyd, 343 F. 3d

363, 372 (5th Gir. 2003), cert. denied, 124 S. C. 2190 (2004):

United States v. Mintosh, 280 F.3d 479, 484 (5th Gr. 2002);

United States v. Keith, 230 F.3d 784, 787 (5th Gr. 2000), cert.

denied, 531 U. S. 1182 (2001); Doggett, 230 F.3d at 165-66. This

line of authority enbraces the view that judge-mde factual

4 Pineiro argues, and we agree, that his Apprendi - based
objection to the PSR s drug-quantity cal cul ati ons was sufficient
to preserve for de novo appellate review the constitutional
chall enge to his sentence. See United States v. Doggett, 230
F.3d 160, 162-63, 165 (5th Cr. 2000) (holding that an objection
to a PSR based on Jones v. United States, 526 U. S. 227 (1999),
preserved an Apprendi challenge to the defendant’s sentence). As
to the sentence enhancenent for being a | eader or organizer,
Pineiro does not claimthat his fact-based objection to the PSR
was sufficient to preserve the constitutional issue; he clains,
however, that the district court commtted reversible plain error

in light of Blakely.




findings that determ ne Cuidelines ranges bel ow the
congressional ly enacted maxi num sentence are constitutionally
equi valent to the sentencing judge’'s historic discretion to
choose a sentence within a legislatively authorized range. But
because of the Suprenme Court’s recent decision in Blakely, we are
now required to consider the viability of that |ine of cases, and
i ndeed the continued force of certain prior Suprene Court
decisions as well. Conmmtted as we are to principles of stare
decisis and orderliness, we do not depart fromsettled law in the

absence of an on-point en banc or Suprene Court hol ding. See,

e.q., Robinson v. Parsons, 560 F.2d 720, 721 n.2 (5th Gr. 1977).
Bl akely i nvol ved the sentencing regine of the State of
Washi ngton. The WAshi ngton crim nal code establishes nmaxi mum
sentences for felonies according to whether the crine is a class
A, B, or Cfelony. Al so codified as part of the state statutes,
however, is the Sentencing Reform Act, which establishes
presunptive sentenci ng ranges based on the “seriousness |evel” of
the offense and the offender’s crimnal history. The seriousness
| evel of the offense is for the nost part a function of the
statute of conviction. The Act permts the judge to inpose a
sentence above the presunptive range when there exist
“substantial and conpelling reasons justifying an exceptional
sentence.” The Act sets out a list of such factors, but the |ist
is only illustrative, not exhaustive. A factor is a permssible
reason for inposing an exceptional sentence only if it is not
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al ready taken into account in the calculation of the presunptive
range.

Bl akel y pl eaded guilty to second-degree kidnaping with a
firearm As a class B felony, it was puni shable under the state
crimnal code by a sentence of up to 10 years. The Sentencing
Act, though, specified a presunptive range of only 49 to 53
months for this particular crime. At sentencing, the judge
i nposed an exceptional sentence of 90 nonths on the ground that
Bl akely had acted with “deliberate cruelty,” a statutorily
enuner ated ground for upward departure. The defendant objected
to the increase, but the trial judge adhered to his decision
after conducting a three-day bench hearing.

In reaching its decision that Blakely' s sentence was i nposed
in violation of the Constitution, the Suprene Court took as its

primary precedent its decision in Apprendi v. New Jersey.

Apprendi involved two New Jersey statutes, one that authorized a

10-year termfor the second-degree of fense of unlawful possession

of a firearmand a second statute that provided for a termof 10

to 20 years if the trial judge found that the defendant acted

with the intent to intimdate the victimbased on his race or

ot her protected statuses. 530 U S. at 468-69. The Apprendi

Court concluded that the factual findings supporting the enhanced

sentence had to be nade by the jury, not the judge. “Qher than

the fact of a prior conviction,” the Court held, “any fact that

i ncreases the penalty for a crine beyond the prescribed statutory
8



maxi mum nust be submitted to a jury, and proved beyond a
reasonabl e doubt.” 1d. at 490 (enphasis added). Two years

later, in Ring v. Arizona, 536 U S. 584, 597, 604-09 (2002), the

Court applied Apprendi to an Arizona capital -sentencing statute
that permtted inposition of the death penalty when a judge found
one of ten aggravating factors. As the Court described themin
Bl akely, the Apprendi and R ng decisions both held “that the
defendant’s constitutional rights had been viol ated because the
j udge had inposed a sentence greater than the maxi nrum he could
have i nposed under state |aw wi thout the chall enged factual
finding.” Blakely, slip op. at 6-7.
The aspect of Blakely that threatens the federal Cuidelines
is the Court’s reasoning regarding the relevant “statutory
maxi munt for Apprendi purposes. The State argued that the
rel evant maxi num was the 10-year nmaxi numthat the crimnal code
specified for class B felonies. Since the judge' s exceptional
90-nont h sentence was still within the 10-year maximum the State
contended that there was no Apprendi violation. The Court
pointedly rejected that argunent, instead concluding that the
rel evant maxi num was 53 nonths, the top of the presunptive
sent enci ng range under Washi ngton’s Sentenci ng Ref orm Act:
Qur precedents nmake clear . . . that the “statutory
maxi muni for Apprendi purposes is the maxi numsentence a
judge may inpose solely on the basis of the facts
reflected in the jury verdict or admtted by the
defendant. In other words, the relevant “statutory

maxi munt is not the maxi num sentence a judge nmay i npose
after finding additional facts, but the nmaxi num he may
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i npose w thout any additional findings. When a judge

inflicts punishnent that the jury s verdict alone

does

not allow, the jury has not found all the facts “which
the | aw makes essential to the puni shnent,” and t he judge

exceeds his proper authority.

ld. at 7 (citations omtted). The Court then pointed out that

the trial judge could not have inposed the 90-nonth sentence

based solely on the facts admtted in the guilty plea.
8. To support that sentence, the judge had to find the

aggravating factor. The Court expl ai ned:

Id. at 7-

The “maxi mum sentence” is no nore 10 years here than it
was 20 years in Apprendi (because that is what the judge
coul d have i nposed upon finding a hate crine) or death in
Ri ng (because that is what the judge could have inposed

upon finding an aggravator).

Id. at 8.

The Court acknow edged, and did not overrule, prior cases

uphol di ng sentenci ng schenes that inpose a nandatory m ni num

sentence based on judge-nmade factual findings. See Harris v.

United States, 536 U S. 545 (2002); MM Illan v. Pennsylvania, 477

US 79 (1986). The Court also reaffirnmed the constitutionality

of i ndeterm nate-sentencing regines in which a sentencing judge

may, but need not, rely on factual determ nations outside of the

verdict in fixing a sentence within a broad statutory range. See

Wllianms v. New York, 337 U S. 241 (1949). But the Court

di sti ngui shed mandat ory-m ni nrum and i ndet er m nat e- sent enci ng

systens fromthe Washi ngton system on the ground that they did

not involve sentences “greater than what state |aw authorized on

the basis of the verdict alone.” Blakely, slip op. at 8.
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Justice Scalia’ s opinion for the Blakely nmajority noted that
t he federal Cuidelines were not before the Court, and the Court
expressly declined to express any opinion as to them 1d. at 9
n.9. That disclainer does not by itself nean that Bl akely
carries no inport for the federal Quidelines, for the binding
force of a Suprenme Court decision is ordinarily not limted to
the particular set of facts that produces it. |Indeed, the
di ssenting Justices certainly thought that the Court’s reasoning
m ght foretell the end of the federal Guidelines. See id. at 12-
13 (O Connor, J., dissenting); id. at 19-21 (Breyer, J.,
di ssenting). That prophecy has already been realized in several

courts across the country, see, e.qg., United States v. Booker,

No. 03-CR-026-S-01 (7th Cr. July 9, 2004); United States v.

Croxford, No. 2:02-CR-00302PGC, 2004 W 1521560 (D. Utah July 7,
2004), though those courts have reached no consensus on how
sentencing is to proceed after the overthrow of the old regine.
In the wake of Bl akely, the constitutional fate of the
federal Quidelines depends on whether the CGuidelines effectively
operate as statutes that define different offenses wth different
maxi mum sent ences; expressed in different terns, the question is
whet her a Cui del i nes sentenci ng range unenhanced by judi ci al
findings sets a “maxi mum sentence” for purposes of Apprendi. |If
that is how the Guidelines operate, then Pineiro' s sentence is
unconstitutional because the verdict did not authorize the
sentence; instead, the judge's findings effectively determ ned

11



the of fense of which Pineiro was convicted. The conpeting vision
of how the Cuidelines operate--the position that the governnment
urges--pictures the Guidelines as a tool for channeling the
sentencing court’s historic discretion to choose a sentence
within the broad range established by the crine’s statutory
(i.e., United States Code) m ni mum and maxi mnum On this second
view, a sentencing judge s factual findings under the Cuidelines
do not raise the “maxi num sentence” to which the defendant is
exposed, the infirmty that the Court identified in Apprendi and
Ring; the only constitutionally relevant “nmaxi num sentence,”
according to this second view, is the 20-year sentence authorized
in 8§ 841 of Title 21 of the United States Code. The
constitutional inplication of this second view is that judge-nade
factual findings that determ ne Quidelines ranges within the
statutory maxi num are no nore problematic than the sentencing
judge’s historic discretion to choose a sentence within a
| egislatively authorized range. As explained nore fully bel ow,
both the Suprenme Court and this court have for sone tinme enbraced
the second vision of how the Quidelines operate.

Undeni ably, Blakely strikes hard at the prevailing
under st andi ng of the Quidelines. The Cuidelines, unlike
Washi ngton’s Sentencing Act, are not statutes, but they are

nonet hel ess bi ndi ng on sentencing courts. See Stinson v. United

States, 508 U. S. 36, 42, 44-45 (1993). Federal statutes direct
the district judge to follow the Guidelines. See 18 U S.C
12



8§ 3553(b) (stating that the sentencing court “shall inpose a
sentence of the kind, and within the range,” established by an
applicable Guideline). Like the judge who disregards the

Washi ngton sentencing rules, a federal judge who disregards the
Gui del i nes does so on pain of reversal. The Guidelines Manual is
not a catal og of nere suggestions.

But Bl akely, which did not actually involve the federal
Guidelines, is not the only case that we nust consider. Wile we
are bound to follow Blakely, as an inferior court we are al so
bound to exam ne the Suprenme Court’s prior pronouncenents and
gui dance regarding the nature of the Quidelines. That
exam nation reveals that a nunber of the Court’s prior cases,

i ncludi ng cases that reject various constitutional challenges to
the Guidelines, are founded on the proposition that there are
constitutionally neaningful differences between CGui delines ranges
and United States Code maxima. These cases paint a picture of
how t he CGui delines operate that clashes with the one that Pineiro
woul d have us adopt.

I n canvassi ng those prior rulings, we |look first to

Mstretta v. United States, 488 U. S. 361 (1989). Decided shortly

after the pronul gation of the Guidelines, Mstretta upheld them

agai nst constitutional argunents that Congress had del egated

excessive authority to the Sentenci ng Conm ssion and that the

Comm ssion was constituted in violation of the separation of

powers. 1d. at 370-71, 380. The opinion did not discuss the due
13



process or Sixth Amendnent considerations involved in Apprendi
and Bl akely, but the case is not wthout neaning for us. 1In the
course of the Court’s rejection of the argunent that the
pl acenment of the Sentencing Commi ssion in the judicial branch
vi ol ated the separation of powers by placing |legislative
pol i cymaki ng authority in the judiciary, see id. at 383, 385, the
Court described the Guidelines as foll ows:
[ The CGuidelines] do not bind or regulate the primary
conduct of the public or vest in the Judicial Branch the
| egislative responsibility for establishing m nimum and
maxi mum penalties for every crinme. They do no nore than
fetter the discretion of sentencing judges to do what

t hey have done for generations--inpose sentences within
the broad limts established by Congress.

Id. at 396 (enphasis added). Thus, part of the reason that the
Court was able to reject the separation-of-powers chall enge was
its conclusion that the Guidelines do not set maxi num sentences
in the sane way as do congressi onal enactnents.

Later Suprene Court cases have consistently enbraced and
relied on the distinction between Quidelines ranges and maxi num
sentences in rejecting various challenges to the Guidelines. One

exanple of this practice is Edwards v. United States, 523 U. S.

511 (1998). The defendants in Edwards were charged with
conspiring to distribute cocai ne powder and crack. The jury
convicted them but the instructions stated that the governnment
only had to prove a conspiracy involving powder or crack. 1In
determ ning the sentence, the judge held the defendants

responsi ble for certain anounts of both forns of the drug. The
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def endants chal l enged their sentences on the ground that the
sentenci ng judge was required by the Guidelines, the statutes,

and the Constitution to consider only powder, which is punished

| ess harshly than crack. The unani nous Suprene Court di sagreed.
The Court’s opinion was mainly concerned with how t he Cui del i nes’
“rel evant conduct” rules operate: Since the Cuidelines instruct
the judge to exam ne rel evant conduct as well as conduct
underlying the conviction, the crack could be considered even if
the verdict were |imted to powder. 1d. at 513-14. But the
Court also turned away a potential constitutional argunent,

observing that the defendants’ contentions m ght have been nore

persuasi ve had the defendants’ sentences exceeded the statutory

maxi ra set forth in the United States Code. Id. at 515. This

remark is only suggestive in itself--the Court did not really
expl ain what the potential constitutional argunent woul d be®- - but
it gathers neaning by virtue of the fact that the Court cited
this passage from Edwards at the close of Apprendi:

The Guidelines are, of course, not before the Court. W
t heref ore express no view on the subject beyond what this
Court has already held. See, e.qg., Edwards v. United
States, 523 U. S. 511, 515 (1998) (opinion of BREYER J.,
for a wunaninobus court) (noting that “[o]f course,
petitioners’ statutory and constitutional clainms would
make a difference if it were possible to argue, say, that
the sentences inposed exceeded the naxinmum that the
statutes permt for a cocaine-only conspiracy. That is
because a maxi numsentence set by statute trunps a hi gher
sentence set forth in the GQuidelines. [United States

5 The defendants’ briefs show that they raised Sixth
Amendnent and due process consi derations.
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Sent enci ng Conmm ssion, Quidelines Manual 8§ 5GL.1 (Nov.
1994)17).

Apprendi, 530 U. S. at 497 n.21. Qur precedents have accordingly
read Apprendi as intending to | eave undisturbed the rule,
described in Edwards, that the sentencing judge may properly find
facts that nove the Quidelines range within the statutory

maxi mum See United States v. MWiine, 290 F.3d 269, 274 (5th

Cr.), cert. denied, 537 U S 921 (2002); Doggett, 230 F.3d at

166; see also United States v. Kinter, 235 F.3d 192, 201-02 (4th
Cir. 2000) (simlarly harnoni zi ng Apprendi and Edwards). | ndeed,
the Suprenme Court’s own post-Apprendi cases have continued to
treat the United States Code maxi mum as the rel evant

consideration for purposes of Apprendi. See United States v.

Cotton, 535 U. S. 625, 633 n.3 (2002) (noting that the defendants
chal | enged the PSR s determ nation that the crinme involved 1.5
kil ograns of cocaine, which yielded a CGuidelines offense | evel of
38, but “they never argued that the conspiracy involved | ess than

50 grans of cocai ne base, which is the relevant quantity for

pur poses of Apprendi, as that is the threshold quantity for the

penalty of life inprisonnent in 21 US.C. § 841(b)(1) (A"

(enphasi s added)).

Also instructive is Wtte v. United States, 515 U. S. 389

(1995). There, the drug-quantity cal culations that supported the
defendant’ s sentence for a conviction arising froma 1991 drug

transaction included quantities froman uncharged 1990 drug
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transaction as rel evant conduct. Wen the defendant was | ater
indicted for the 1990 transaction, he noved to dismss the

i ndi ctment on doubl e-j eopardy grounds. The Court recogni zed that
the inclusion of the 1990 conduct increased the defendant’s

of fense | evel and correspondi ng Guidelines range, but it pointed
out that the sentence “still falls within the scope of the

legislatively authorized penalty (5 to 40 years).” [d. at 399

(enphasi s added). The Court then concluded that the defendant’s
first sentence did not count as “punishnment” for the separate

of fense of commtting the 1990 transaction. 1d. at 399-400. The
Court observed that courts had traditionally been permtted to
use uncharged conduct to informtheir sentencing discretion, and
the Court specifically stated that the advent of the Quidelines,
with their “relevant conduct” rules, did not nmean that offenders
wer e now bei ng “puni shed” for uncharged conduct as a separate

of f ense. Id. at 397-402. The Court concl uded:

Because consi deration of relevant conduct in determ ning
a defendant’s sentence wthin the legislatively
aut hori zed puni shnent range does not constitute
puni shnment for that conduct, the instant prosecution does
not violate the Double Jeopardy C ause’'s prohibition
against the inposition of multiple punishnents for the
sanme of f ense.

ld. at 406.
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These cases, and others |like them?® do not discuss the Sixth
Amendnent right to a jury trial, and we do not pretend otherw se.
What is true, however, is that the Suprene Court has repeatedly
bl essed the QGuidelines and uphel d them agai nst sundry
constitutional challenges, often enploying the proposition that

the United States Code, and not the Cuidelines, establishes

maxi mum sent ences for offenses. The Suprenme Court’s cases, and
ours, have articulated a particular vision of the interaction
bet ween the Guidelines and the United States Code, and it is a
vision that has held constitutional neaning. To reject that view
of the Guidelines would not directly “overrule” any Suprene Court
hol di ng--a prerogative reserved unto the Court itself--but it
woul d plainly create an unsettling tension with them

Bl akely may have weakened the | ong-enbraced distinction
between United States Code maxi ma and Cui del i nes ranges, but we
cannot concl ude that Bl akel y—which explicitly reserved coment on
the Quidelines--has abolished the distinction’s inportance. The
sentenci ng schene at issue in Blakely, like that involved in
Apprendi, essentially established two distinct statutory nmaxi mum

sentences, with the choice between themturning on judge-nmade

6 See, e.g., United States v. Watts, 519 U S. 148, 156
(1997) (per curiam (stating that “we have held that application
of the preponderance standard at sentencing generally satisfies
due process”). The Watts Court held that the sentencing judge
coul d consi der conduct underlying charges of which the defendant
had been acquitted, the sane factual scenario at issue in today’s
case. See id. at 156-57.

18



findings of fact. |In such a circunstance, it nmakes sense to say
that the legislature has effectively created distinct offenses.’
When the | egislature has thus created different offenses, the
defendant has a right to have a jury of his peers deci de whet her
he is guilty of all of the elenents of the nore aggravated

of f ense. See Apprendi 530 U.S. at 476-77. But the Quidelines do

not present such a stark case. W do not believe that the

Sent enci ng Conm ssi on can be thought of as having created for
each United States Code section a hundred different Apprendi

“of fenses” corresponding to the nyriad possible pernutations of
CGuidelines factors, with each “offense” then requiring jury
findings on all of its (Cuidelines-supplied) elenments. Gven the
nature of the Guidelines, we think the better view-and one that
respects the prior decisions of both the Suprene Court and this
court--is that the relevant “offenses” and “nmaxi num puni shnents”
are those defined and authorized by Congress in the United States
Code. Judicial findings under the Cuidelines that set sentences
within that authorized range therefore do not offend the

Consti tution.

! See Ring, 536 U.S. at 609 (explaining that the judge's
finding of “an aggravating circunstance necessary for inposition
of the death penalty . . . operates as the functional equival ent
of an elenent of a greater offense” (internal quotation marks
omtted)); Apprendi, 530 U S at 494 (observing that the effect
of the hate-crinme enhancenent was “to turn a second-degree
offense into a first-degree offense”).
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The Suprenme Court mght |ater decide that Blakely is broad
enough to sweep away any distinction between the federal
Qui delines and the statutes that the Court addressed in Apprendi,
Ring, and Bl akely; the peculiar nature of the Cuidelines m ght
not serve to save themfromthe fate of the statutes involved in

those cases. Cf. Blakely, slip op. at 12-13 (O Connor, J.,

di ssenting). Nonetheless, considering the entire matrix of
Suprene Court and circuit precedent, we adhere to the position
that the CGuidelines do not establish maxi num sentences for
Apprendi purposes. In witing these words we are nore aware than
usual of the potential transience of our decision. W trust that
the question presented in cases |like this one will soon receive a
nmore definitive answer fromthe Suprene Court, which can resol ve
the current state of flux and uncertainty; and then, if
necessary, Congress can craft a uniform rational, nationw de
response.
B. Drug-quantity findings

In light of our conclusion that Bl akely does not apply to
Pineiro' s case, the sentencing judge's factual findings regarding
drug quantities are not problematic under governing |aw. The
CGuidelines direct the judge to inpose a sentence based not only
on the conduct reflected in the verdict but also on other rel ated
conduct. See U S.S.G 8 1Bl1.3; Edwards, 523 U. S. at 513-15.

That was the proper approach in this case, notw thstandi ng the
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fact that the jury specifically acquitted Pineiro of the |large
drug quantities later found by the judge. See Watts, 519 U S. at
152-57 (hol ding that the sentencing judge may consider drug
quantities of which a defendant has been acquitted).
C. “Organi zer or | eader” enhancenent

The district court inposed a four-Ievel enhancenent under
U S S.G 8§ 3B1.1 based on its conclusion that Pineiro acted as an
“organi zer or |leader” of a crimnal activity. Pineiro objected
on the ground that the evidence did not support such a finding.
We review the district court’s interpretation and application of
the Guidelines de novo and its underlying factual findings for

clear error. United States v. Cabrera, 288 F.3d 163, 168 (5th

Cr. 2002). A finding of fact is clearly erroneous if, based on
a consideration of all the evidence, we are left with the
definite and firmconviction that a m stake has been made. |d.
I n deci ding whether to inpose the enhancenent, the court is
to consider the following factors: (1) the exercise of
deci si onmaki ng authority, (2) the nature of the defendant’s
participation in the comm ssion of the offense, (3) the
recruitment of acconplices, (4) any clained right to a | arger
share of the fruits of the crine, (5) the degree of participation
in planning or organizing, (6) the nature and scope of the
illegal activity, and (7) the degree of control or authority

exerci sed over others. US S G § 3Bl1.1, cnt. n.A4.
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Pineiro argues that the district court erred in applying the
enhancenent because the evidence showed only that he sold a
substanti al anmount of drugs to his acconplices, not that he acted
as a | eader of the enterprise. As he points out, several
circuits have held that a buyer-supplier relationship is
insufficient to qualify for the “organi zer or | eader” sentence

enhancenent. See United States v. Sayles, 296 F.3d 219, 225 (4th

Cir. 2002) (citing cases). This record, however, discloses

evi dence that goes well beyond a nere buyer-seller relationship
between Pineiro and his co-conspirators. The evidence permts
the conclusion, for instance, that Pineiro directed and paid
several couriers, including a courier who acted for a co-
conspirator. The general character of the evidence, as a fact-
finder could viewit, is that Pineiro oversaw the | ogistics of a
drug-di stribution schene in which he had drugs delivered from
Mexico to his property in Texas and then acted as the excl usive
supplier to several co-conspirators in Louisiana over the course
of several years. The evidence here is thus not unlike that in
past cases in which we have upheld the organi zer enhancenent.

See United States v. Cooper, 274 F.3d 230, 246-47 (5th Cr

2001); United States v. Castillo, 77 F.3d 1480, 1493 (5th Cr.

1996). Further, our precedents permt the district judge to
consider the quantity of drugs supplied as one factor anobng

others in considering the organi zer enhancenent, see United

States v. Valencia, 44 F.3d 269, 273 (5th Gr. 1995), and, on the
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basis of the district court’s factual findings, a substanti al
amount of drugs was indeed involved.® The evidence was
conflicting on many issues, but we cannot say that we are |eft
with a firmconviction that a m stake has been nmade. Therefore,
there was no clear error in inposing the enhancenent.
I11. CONCLUSI ON
For the foregoing reasons, the defendant’s sentence is

AFFI RVED.

8 Pineiro also argues that, even if the district judge's
factual findings are not clearly erroneous considering the record
as a whol e, we nust nonet hel ess vacate and remand for further
findi ngs because the district judge legally erred in inposing the
enhancenent solely on the basis of the PSR s concl usion that
Pineiro was a “supplier of drugs.” But the sane paragraph of the
PSR al so stated nore broadly that Pineiro was “responsi ble for
the distribution” of a |arge anmount of drugs, and other portions
of the PSR (which the district court adopted) provided a factual
basis for the organi zer enhancenent. Cf. Valencia, 44 F.3d at
272-73 (rejecting an argunent simlar to Pineiro’'s).
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